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(i) The consumer submits the claim
during the 30-calendar-day period be-
ginning on the banking day on which
the consumer account was established;

(ii) Without regard to the charge that
gave rise to the recredit claim—

(A) On six or more business days dur-
ing the six-month period ending on the
calendar day on which the consumer
submitted the claim, the balance in the
consumer account was negative or
would have become negative if checks
or other charges to the account had
been paid; or

(B) On two or more business days
during such six-month period, the bal-
ance in the consumer account was neg-
ative or would have become negative in
the amount of $5,000 or more if checks
or other charges to the account had
been paid; or

(iii) The bank has reasonable cause
to believe that the claim is fraudulent,
based on facts that would cause a well-
grounded belief in the mind of a rea-
sonable person that the claim is fraud-
ulent. The fact that the check in ques-
tion or the consumer is of a particular
class may not be the basis for invoking
this exception.

(3) Overdraft fees. A bank that delays
availability as permitted in paragraph
(d)(2) of this section may not impose an
overdraft fee with respect to drafts
drawn by the consumer on such recred-
ited funds until the fifth calendar day
after the calendar day on which the
bank sent the notice required by para-
graph (e)(1) of this section.

(e) Notices relating to consumer expe-
dited recredit claims—(1) Notice of re-
credit. A bank that recredits a con-
sumer account under paragraph (c) of
this section shall send notice to the
consumer of the recredit no later than
the business day after the banking day
on which the bank recredits the con-
sumer account. This notice shall de-
scribe—

(i) The amount of the recredit; and

(ii) The date on which the recredited
funds will be available for withdrawal.

(2) Notice that the consumer’s claim is
not valid. If a bank determines that a
substitute check for which a consumer
made a claim under this section was in
fact properly charged to the consumer
account or that the consumer’s war-
ranty claim for that substitute check
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was not valid, the bank shall send no-
tice to the consumer no later than the
business day after the banking day on
which the bank makes that determina-
tion. This notice shall—

(i) Include the original check or a
sufficient copy, except as provided in
§229.58;

(ii) Demonstrate to the consumer
that the substitute check was properly
charged or the consumer’s warranty
claim is not valid; and

(iii) Include the information or docu-
ments (in addition to the original
check or sufficient copy), if any, on
which the bank relied in making its de-
termination or a statement that the
consumer may request copies of such
information or documents.

(3) Notice of a reversal of recredit. A
bank that reverses an amount it pre-
viously recredited to a consumer ac-
count shall send notice to the con-
sumer no later than the business day
after the banking day on which the
bank made the reversal. This notice
shall include the information listed in
paragraph (e)(2) of this section and also
describe—

(i) The amount of the reversal, in-
cluding both the amount of the re-
credit (including the interest compo-
nent, if any) and the amount of inter-
est paid on the recredited amount, if
any, being reversed; and

(ii) The date on which the bank made
the reversal.

(f) Other claims not affected. Providing
a recredit in accordance with this sec-
tion shall not absolve the bank from li-
ability for a claim made under any
other provision of law, such as a claim
for wrongful dishonor of a check under
the U.C.C., or from liability for addi-
tional damages, such as damages under
§229.53 or §229.56 of this subpart or
U.C.C. 4-402.

§229.55 Expedited recredit for banks.

(a) Circumstances giving rise to a claim.
A bank that has an indemnity claim
under §229.53 with respect to a sub-
stitute check may make an expedited
recredit claim against an indemnifying
bank if—

(1) The claimant bank or a bank that
the claimant bank has indemnified—
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(i) Has received a claim for expedited
recredit from a consumer under §229.54;
or

(if) Would have been subject to such
a claim if the consumer account had
been charged for the substitute check;

(2) The claimant bank is obligated to
provide an expedited recredit with re-
spect to such substitute check under
§229.54 or otherwise has suffered a re-
sulting loss; and

(3) The production of the original
check or a sufficient copy is necessary
to determine the validity of the charge
to the consumer account or the valid-
ity of any warranty claim connected
with such substitute check.

(b) Procedures for making claims. A
claimant bank shall send its claim to
the indemnifying bank, subject to the
timing, content, and form require-
ments of this section.

(1) Timing of claim. The claimant
bank shall submit its claim such that
the indemnifying bank receives the
claim by the end of the 120th calendar
day after the date of the transaction
that gave rise to the claim.

(2) Content of claim. The claimant
bank’s claim shall include the fol-
lowing information—

(i) A description of the consumer’s
claim or the warranty claim related to
the substitute check, including why
the bank believes that the substitute
check may not be properly charged to
the consumer account;

(ii) A statement that the claimant
bank is obligated to recredit a con-
sumer account under §229.54 or other-
wise has suffered a loss and an esti-
mate of the amount of that recredit or
loss, including interest if applicable;

(iii) The reason why production of
the original check or a sufficient copy
is necessary to determine the validity
of the charge to the consumer account
or the warranty claim; and

(iv) Sufficient information to allow
the indemnifying bank to identify the
substitute check and investigate the
claim.

(3) Requirements relating to copies of
substitute checks. If the information
submitted by a claimant bank under
paragraph (b)(2) of this section includes
a copy of any substitute check, the
claimant bank shall take reasonable
steps to ensure that the copy cannot be

§229.55

mistaken for the legal equivalent of
the check under §229.51(a) or sent or
handled by any bank, including the in-
demnifying bank, for forward collec-
tion or return.

(4) Form and submission of claim; com-
putation of time. The indemnifying bank
may, in its discretion, require the
claimant bank to submit the informa-
tion required by this section in writ-
ing, including a copy of the paper or
electronic claim submitted by the con-
sumer, if any. An indemnifying bank
that requires a written submission—

(i) May permit the claimant bank to
submit the written claim electroni-
cally;

(ii) Shall inform a claimant bank
that submits a claim orally of the writ-
ten claim requirement at the time of
the oral claim; and

(iii) Shall compute the 10-day time
period for acting on the claim de-
scribed in paragraph (c) of this section
from the date on which the bank re-
ceived the written claim.

(c) Action on claims. No later than the
10th business day after the banking day
on which the indemnifying bank re-
ceives a claim that meets the require-
ments of paragraph (b) of this section,
the indemnifying bank shall—

(1) Recredit the claimant bank for
the amount of the claim, up to the
amount of the substitute check, plus
interest if applicable;

(2) Provide to the claimant bank the
original check or a sufficient copy; or

(3) Provide information to the claim-
ant bank regarding why the indem-
nifying bank is not obligated to comply
with paragraph (c)(1) or (c)(2) of this
section.

(d) Recredit does not abrogate other li-
abilities. Providing a recredit to a
claimant bank under this section does
not absolve the indemnifying bank
from liability for claims brought under
any other law or from additional dam-
ages under §229.53 or §229.56.

(e) Indemnifying bank’s right to a re-
fund. (1) If a claimant bank reverses a
recredit it previously made to a con-
sumer account under §229.54 or other-
wise receives reimbursement for a sub-
stitute check that formed the basis of
its claim under this section, the claim-
ant bank shall provide a refund
promptly to any indemnifying bank
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that previously advanced funds to the
claimant bank. The amount of the re-
fund to the indemnifying bank shall be
the amount of the reversal or reim-
bursement obtained by the claimant
bank, up to the amount previously ad-
vanced by the indemnifying bank.

(2) If the indemnifying bank provides
the claimant bank with the original
check or a sufficient copy under para-
graph (c)(2) of this section, §229.53(b)(3)
governs the indemnifying bank’s enti-
tlement to repayment of any amount
provided to the claimant bank that ex-
ceeds the amount of losses the claim-
ant bank incurred up to that time.

§229.56 Liability.

(a) Measure of damages—(1) In general.
Except as provided in paragraph (a)(2)
or (a)(3) of this section or §229.53, any
person that breaches a warranty de-
scribed in §229.52 or fails to comply
with any requirement of this subpart
with respect to any other person shall
be liable to that person for an amount
equal to the sum of—

(i) The amount of the loss suffered by
the person as a result of the breach or
failure, up to the amount of the sub-
stitute check; and

(if) Interest and expenses (including
costs and reasonable attorney’s fees
and other expenses of representation)
related to the substitute check.

(2) Offset of recredits. The amount of
damages a person receives under para-
graph (a)(1) of this section shall be re-
duced by any amount that the person
receives and retains as a recredit under
§229.54 or §229.55.

(3) Comparative negligence. (i) If a per-
son incurs damages that resulted in
whole or in part from that person’s
negligence or failure to act in good
faith, then the amount of any damages
due to that person under paragraph
(a)(1) of this section shall be reduced in
proportion to the amount of negligence
or bad faith attributable to that per-
son.

(ii) Nothing in this paragraph (a)(3)
reduces the rights of a consumer or any
other person under the U.C.C. or other
applicable provision of federal or state
law.

(b) Timeliness of action. Delay by a
bank beyond any time Ilimits pre-
scribed or permitted by this subpart is
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excused if the delay is caused by inter-
ruption of communication or computer
facilities, suspension of payments by
another bank, war, emergency condi-
tions, failure of equipment, or other
circumstances beyond the control of
the bank and if the bank uses such dili-
gence as the circumstances require.

(c) Jurisdiction. A person may bring
an action to enforce a claim under this
subpart in any United States district
court or in any other court of com-
petent jurisdiction. Such claim shall be
brought within one year of the date on
which the person’s cause of action ac-
crues. For purposes of this paragraph, a
cause of action accrues as of the date
on which the injured person first
learns, or by which such person reason-
ably should have learned, of the facts
and circumstances giving rise to the
cause of action, including the identity
of the warranting or indemnifying
bank against which the action is
brought.

(d) Notice of claims. Except as other-
wise provided in this paragraph (d), un-
less a person gives notice of a claim
under this section to the warranting or
indemnifying bank within 30 calendar
days after the person has reason to
know of both the claim and the iden-
tity of the warranting or indemnifying
bank, the warranting or indemnifying
bank is discharged from liability in an
action to enforce a claim under this
subpart to the extent of any loss
caused by the delay in giving notice of
the claim. A timely recredit claim by a
consumer under §229.54 constitutes
timely notice under this paragraph.

§229.57 Consumer awareness.

(a) General disclosure requirement and
content. Each bank shall provide, in ac-
cordance with paragraph (b) of this sec-
tion, a brief disclosure to each of its
consumer customers that describes—

(1) That a substitute check is the
legal equivalent of an original check;
and

(2) The consumer recredit rights that
apply when a consumer in good faith
believes that a substitute check was
not properly charged to his or her ac-
count.

(b) Distribution—(1) Disclosure to con-
sumers who receive paid checks with peri-
odic account statements. A bank shall
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